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version wll appear in the bound
vol ume of the official reports.

No. 2008AP697-CR
(L.C. No. 1998CF486)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti ff-Appel | ant, FI LED

Ve JUL 21, 2010

Dmtri Henl ey,
y A. John Voel ker
Acting derk of

Def endant - Respondent . Supr eme Cour't

APPEAL from an order of the CGrcuit Court for Jefferson
County, Jacqueline R  Erwin, Judge. Reversed and cause

r emanded.

11 M CHAEL J. GABLEMAN, J. This case conmes before us on
certification followng the circuit court's order granting a new
trial to Dmtri Henley eight years after his conviction of five
counts of second degree sexual assault. The court of appeals

certified five questions® to us regarding the authority of

! For a listing of the questions posed to us by the court of
appeal s and our approach in answering them see infra note 16.
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Wsconsin courts to order a new trial in the interest of
justice.

12 The facts of this case put the issues plainly into
focus. Following his conviction, Henley utilized the nornal
procedural nechanisns to seek a new trial on nultiple grounds,
including on the ground that the interest of justice required
giving him a new trial because testinony that he viewed as
crucial had not been presented. He first filed a postconviction
motion in the circuit court under Ws. Stat. § 974.02 (2007-08), 2
whi ch was deni ed. He appealed to the court of appeals under
8§ 974.02 and lost there too. He then filed a petition for
review in this court, which we denied. After that, Henley filed
a petition for a wit of habeas corpus in federal court; his
petition was denied. A year after that petition was denied, he
filed a notion in federal court seeking relief fromthat denial,
whi ch was al so deni ed. Henley did not appeal his case to the
Seventh Crcuit.

13 Years |ater, after charges against his two co-
defendants had been dism ssed, Henley noved for a new trial
under Ws. Stat. 8 805.15(1) in the interest of justice on the
sane grounds—the absence of the purportedly crucial testinmny—
that had already been rejected by five different courts. The
sane trial judge who presided over Henley's conviction and

sentencing, and who rejected his original postconviction notion

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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on the sane grounds, this time granted him a new trial. The
State appealed, and the court of appeals certified the case to
us. Several inportant procedural questions await our review.

14 The first two issues concern whether and when certain
provisions governing civil procedure in Wsconsin my be
utilized by a convicted crimnal defendant seeking a new trial.
The second two issues relate to the inherent power of Wsconsin
courts to order a new trial in the interest of justice. The
i ssues we address are as foll ows:

1. May a circuit court award a new trial to a convicted

crimnal defendant in the interest of justice under
W s. St at . 8§ 805.15(1)7 Rel at edl vy, is such a
chal  enge subject to the tinme limtations contained in
Ws. Stat. 8§ 805.16(1), or nmay a convicted crimnal
defendant file a motion for a new trial under
§ 805.15(1) at any tine?

2. May a circuit court award a new trial to a convicted
crimnal defendant in the interest of justice under
Ws. Stat. § 806.07(1)(g) or (h)?

3. Do Wsconsin circuit courts possess inherent authority
to order a new trial in the interest of justice at any
time for a convicted crimnal defendant?

4. Should this court exercise its inherent or statutory
authority in this case to order a new trial in the
interest of justice?

15 W hold that neither Ws. Stat. 8§ 805.15(1) nor

8 806.07(1)(g) or (h) are avail able procedural nechanisns for a

3
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convicted crimnal defendant to challenge his or her conviction
or sentence. We further hold that Wsconsin circuit courts do
not have the inherent authority to order a new trial in the
interest of justice when a case is not before the court under a
proper procedural mechanism Therefore, the circuit court did
not have the authority to order a new trial in this case.
Finally, we decline to exercise our authority to order a new
trial for Henley because his case was fully tried and justice
has not m scarried. Accordingly, the decision of the circuit
court is reversed with instructions to deny Henley's notion for
a new trial.
| . FACTS

16 These facts are taken from Henley's second trial.?
Testinmony that would have contradicted sone of these facts (but
was not presented in Henley's trial) is explained l|ater as
needed.

17 S.E.S., an 18-year-old female freshman, had recently
nmoved into the residence dorns of the University of Wsconsin-
Wi t ewat er . On the night of Septenber 5, 1998, before classes
had started, S.E.S. and her roommate, Heidi Sheets, returned to
their dorm building from a party where each had drunk a few
beers. They first stopped in the dorm room of Shawn Denain,
where they net Dmtri Henley, Jarrett Adanms, and Rovaughn Hi |,

all of whom had travel ed from Chicago to sell col ogne.

% Henley's first trial ended in a mistrial. Further details
of the conplicated procedural history of this case are related
in 7911-27, infra.
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18 Around 1:00 a.m on Septenber 6, S.E.S. left to go to
her room S.E S testified that she walked up to her room
alone, but that after she entered her room she turned and was
surprised by Henley, Adans, and Hill. Sheets testified that she
and S.E.S. invited all three nmen up to her room and that they
left together (although the plan was for Sheets to visit a
friend and join them 20-30 m nutes | ater).

19 Once in the room one of the nen put on a CD, and
Adans began to dance with S.E.S. and fondle her breasts and
groin, even though she told himto stop. Henley danced with and
fondled her as well. Hll then pulled S.E.S. over to Sheets'
bed and pulled his pants down. At this point, Sheets entered
the room and saw H Il with his pants down. Sheets assuned that
S.E.S. was performng or was going to perform oral sex. Hill
then said "Do you want sone of this, baby?" and Sheets ran out.
S.E.S. followed, unrestrained by the nen, and tried to talk to
Sheet s. But Sheets refused to speak with her, at one point
calling her a "slut."

10 S.E.S. went back down the hallway to |eave the floor
via a staircase, but Hill blocked her path and "directed" her
back to her room although he did not force her to do so. Adans
then told her to lay on the floor, which she did. Adans tried
to take her pants and underwear off, which she resisted at
first, and then permtted. Over the next several mnutes,

S.E.S. engaged in three acts of vaginal intercourse, though she
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did not know who those acts were with.* \Wile one of the other
men was having sex with S.E.S., one of the nmen rubbed his penis
on her face, trying to get her to perform oral sex, which she
did not do. This happened a second tinme when another of the
sexual acts was taking place. The three nmen left imrediately
after the assault, and S.E.S. called her new boyfriend, who
consol ed her and eventually convinced her to go to the hospita
and report the sexual assaults.
1. PROCEDURAL HI STORY

11 The procedural history of this case is wunusually
conplex, and vital to understanding the issues in this case, so
we relate it in detail.

112 On Decenber 1, 1998, the State charged Henley, H I,
and Adans each wth five counts of first degree sexual assault,
one count of second degree sexual assault, and one count of
false inprisonnment, all as party to a crinme. After a three-day
jury trial beginning on August 24, 1999, the State nobved to
amend the charges, which the court granted.® The defendants
responded by noving for a mstrial, which the court also

gr ant ed.

“* At sonme tinme before the vaginal intercourse, S.E S
received a phone call in her roomfroma friend and talked with
her for about five mnutes wthout nentioning that anything was
Wr ong. It is unclear precisely when this happened relative to
t he ot her events.

® The State noved to reduce all five first degree sexual
assault counts to second degree, the second degree count to
fourth degree, and to renpve "aided and abetted by" |anguage
fromeach of the sexual assault counts.
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13 After this, the State proceeded to try the defendants
agai n. HIll, but not the other two defendants, noved for
di sm ssal on double |eopardy grounds. The court denied the
nmotion, and H Il appealed. The court of appeals ordered Hll's
case stayed pending appeal, and the circuit court, on the
State's notion, severed Hll's case so that trial could proceed
agai nst Henl ey and Adans.

14 The case against Henley and Adans went to trial on
February 8, 2000, wherein the facts noted above were adduced.
The jury found both nmen guilty of five counts each of second
degree sexual assault. Henl ey was sentenced to five concurrent
sentences of 20 years each (in effect, a 20-year sentence).®

15 Wth the aid of new postconviction counsel, Henley
moved for postconviction relief under Ws. Stat. § 974.02.7
Among the grounds Henley alleged for dismssal was that his
trial counsel was constitutionally deficient.

16 During this tinme, Hll's appeal was unsuccessful and
he was retried on February 12, 2001. The trial resulted in a
hung jury with 11 jurors voting for acquittal and one hol ding

out for conviction. During that trial, H Il testified on his

® Adams was sentenced to three concurrent sentences of 20
years each and two concurrent sentences of eight years each to
be served consecutive to the three 20-year sentences. The court
explained that the difference in sentencing was due to Adans'
anger and | ack of renorse.

" Under Ws. Stat. § 974.02 and § (Rule) 809.30(2)(b),
defendants may file postconviction notions for relief up to 20
days after sentencing.
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own behal f. He also called Shawn Demain, the resident of the
dorm room where S.E.S. first nmet the defendants, as a w tness.
Demain testified that of the three African-Anerican nen that
visited his dorm room that night, two of themleft wth S E S
and Sheets, while the third remai ned and played video ganes for
20-30 minutes before departing.® Demain further testified that
at sonme point later that wevening, he saw S E.S. and the
def endants together outside in the snoking area.

17 After learning of Hll's partial success, Henley
anended his 8§ 974.02 postconviction notion to allege that his
counsel was ineffective for failing to call Demain.

118 The State attenpted to try Hill a third tinme on May 7,
2001, but on the second day of trial the State noved to dism ss
the case wth prejudice based on new y-discovered evidence,
including notes witten by a police investigator regarding her
conversation with Hill.°® The charges against H Il were then

dr opped.

8 This testinobny is in accordance with Sheets' testinony
that the nen were invited by her and S E.S. to their room and
conflicts wth S ES's version of events. However, the
testinmony conflicts with Sheets' and S.E. S.'s testinony that al
three of the nen |left Demain's roomat the same tine.

® The investigator's notes indicate that Hill told her that
while S.E.S., Sheets, Henley, and Hill went upstairs together,
Adans remai ned downstairs, joining them later. Thi s
corroborates Denmain's testinony that one of the defendants
remai ned downstairs playing video ganes. Hll also told the

investigator that S.E.S. and the three defendants had rolled
marijuana joints in S.E S.'s room and had gone downstairs to
snoke them before going back upstairs to S.E.S.'s room
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119 After being provided with this previously undisclosed
evi dence, Henl ey anended his postconviction notion a second tine
to include a claimthat a new trial ought to be granted in the
interest of justice on the grounds that the real controversy of
S.E.S."s credibility had not been tried. He rested in part on
the content of Demain's testinony and the fact that his trial
counsel had not called Demain to testify. On Cctober 2, 2001,
the circuit court denied Henley's postconviction notion. It
held in relevant part that Henley's counsel was not ineffective,
but rather chose a reasonable trial strategy in not "bullying" a
synpathetic witness with mnor inconsistencies and in presenting
a wtness-less defense. It further held that a newtrial in the
interest of justice was not warranted because there was not a
substantial |ikelihood of acquittal.

120 Adans (who had i kewi se been unsuccessf ul in
postconviction notions) and Henley appeal ed separately and the
court of appeals affirmed each case in unpublished decisions.?*®
Henl ey and Adans each petitioned this court for review Wi | e
review was pending, Henley filed a Ws. Stat. § 974.06 notion
in the circuit court. The circuit court granted no relief
because it had no jurisdiction pending the outcone of the

petition for review filed in this court. We denied Henley's

0 state v. Henley, No. 2008AP697, wunpublished slip op.
(Ws. . App. COct. 10, 2002); State v. Adans, No. 2002AP39,
unpubl i shed slip op. (Ws. C. App. Nov. 7, 2002).

11 A detailed discussion of & 974.06 is contained in YY50-
54, infra.
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petition for review on January 14, 2003, and Adans' petition for
review on January 21, 2003.

21 On May 12, 2003, Henley filed a pro se petition for a
wit of habeas corpus in the United States District Court for
the Western District of Wsconsin. He based his petition on
mul ti ple grounds, including ineffective assistance of counsel
for failing to call Demain and that he was entitled to a new
trial in the interest of justice—the sane clainms asserted in
hi s postconviction notion and appeal (and the sanme clains here).
The district court dismssed the petition on June 17, 2003. A
year |ater, Henley filed another notion with the district court
seeking relief from that denial; the district court denied the
not i on. Henley did not appeal to the Seventh G rcuit Court of
Appeal s.

122 In April 2004, Adans filed a petition for a wit of
habeas corpus!? in the United States District Court for the
Eastern District of Wsconsin with the assistance of the
W sconsin Innocence Project.?® The district court dismissed his
petition on January 11, 2005. Unlike Henley, Adans appeal ed his
dismssal to the Seventh Circuit Court of Appeals.

123 On June 30, 2006, the Seventh Crcuit ruled in Adans'
favor. Adans v Bertrand, 453 F.3d 428 (7th Gr. 2006). It held

12 The record is unclear as to why Adans' habeas corpus
petition was filed so nuch | ater than Henley's.

13 Henley, who filed his habeas corpus petition a year
earlier than Adanms, had requested assistance from the Wsconsin
| nnocence Project, but did not receive assistance.

10
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that Adans' counsel was constitutionally deficient for failing
to investigate and call Demain as a witness. |Id. at 437. The
court explained that Demain could have resolved a discrepancy
between S.E.S. and Sheets regarding whether Sheets and S. E S
invited the defendants to their room |d. The court also found
great relevance in Demain's testinony in HIll's trial that he
saw S.E.S. and the three nmen in a snoking area outside the dorm
room | ater that night. Id. These things, the court explained,
went right to the heart of the issue of consent. [d. The court
hel d that counsel could not have nmade an informed choice about
trial strategy without first investigating Demain. |1d.

24 Turning to the prejudice prong of the ineffective
assistance analysis, the court held that had Demain testified,
there was "a reasonable probability that the outcone of Adans's
trial would be different." Id. at 438. Specifically, the court
believed that Demain's testinmony would have critically
undermned S. E.S.'s version of events and inpugned her
credibility. Id. The court also took notice of the hung jury
in and eventual dismssal of Hll's case, in which Dermain had
testified. |d.

125 Following the Seventh GCrcuit's decision, the State
di sm ssed all charges agai nst Adans.

126 Henley |earned of Adans' success in federal court, and
on Novenber 5, 2007, he filed a notion for a new trial in the

interest of justice under Ws. Stat. § 805.15(1)! based on the

14 A detailed discussion of § 805.15(1) is contained in Part
[11.A, infra.

11
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same clains that had already been rejected.® On February 7,
2008, the circuit court—still presided over by the sane judge
who oversaw his trial and denied his earlier postconviction
noti ons—granted Henley a new trial, finding that the Seventh
Circuit's decision in the Adanms case showed that "the issue of
consent, the real controversy, was not fully tried." It also
held that a notion for a new trial in the interest of justice
under 8§ 805.15(1) is not restricted by the 20-day tine
[imtation set forth in Ws. Stat. 8§ 805.16(1).

127 The State appealed the decision, and the court of
appeals certified the case to this court.?® We accepted the

certification.

15 At this point, Henley was represented by the Wsconsin
| nnocence Project.

6 The five questions certified by the court of appeals

Wer e:

1) whether the circuit court is permtted to grant a
new trial in the interest of justice under Ws. Stat.
§ 805.15(1) without time limt;

2) if it is not, whether the <circuit court has
i nherent authority to grant this relief;

3) if it does not, whether [the court of appeals] may
use its power of discretionary reversal under Ws.
Stat. 8§ 752.35 to reach back to the original judgnent
of conviction and grant the sane relief;

4) if it does not, whether [the court of appeals] has
i nherent authority to grant such relief; and

5 if it does not, whether the suprene court should
exercise its inherent authority to grant relief in
this case.

12
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[11. STANDARD OF REVI EW
128 Under Ws. Const. art. VII, 8 3(3), by accepting the
certified appeal, this court acquires jurisdiction of the entire

appeal, not nerely the questions certified. Am Famly Mit.

Ins. Co. v. Golke, 2009 W 81, 9118, 319 Ws. 2d 397, 768

N. W2d 729.

29 This case requires the court to decide the judicial
authority of the circuit court and to interpret various statutes
relating to judicial authority. The issue of judicial authority
is a question of law that this court reviews de novo. State v.
McCl aren, 2009 W 69, 114, 318 Ws. 2d 739, 767 N W2d 550.
Li kew se, the interpretation of a statute is a question of |aw
that this court reviews de novo, but benefiting from the

analysis of the prior courts. Star Direct, Inc. v. Dal Pra,

2009 W 76, 918, 319 Ws. 2d 274, 767 N W 2d 898.
| V. DI SCUSSI ON
30 This case raises several interesting questions
regarding the interaction between post-trial civil and crimna

procedure, as well as regarding the inherent authority of the

Because we conclude that the district court does not have the
power to order a new trial wunder these facts, we need not
address the power of the court of appeals; its jurisdiction is
appellate and is premised on a valid suit in the circuit court.
Thus, we have chosen not to address the third and fourth
guestions certified to us. W do, however, address one
additional issue raised by Henley for the first tine before this
court regarding ordering a new trial for Henley on the basis of
Ws. Stat. § 806.07(1)(g) or (h).

13
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courts. W wll address these issues as they arise in the
context of Henley's clains in this case.

131 Henley asks that the circuit court's award of a new
trial in the interest of justice be upheld on any of three
bases: (1) Ws. Stat. 8§ 805.15(1); (2) Ws. Stat. 8§ 806.07(1)(9)
or (h); or (3) the circuit court's inherent authority. I n
essence, Henley suggests that a circuit court has inherent and
statutory authority to grant a new trial in the interest of
justice to a convicted crimnal defendant regardless of the
case's procedural posture, regardless of how many tinmes the sane
i ssues have been litigated, and regardl ess of how many years may
have passed since the defendant's conviction. |In the event that
we reject Henley's argunents for the circuit court's authority
(which we do), Henley asks that we use our inherent or statutory
authority to grant hima new trial.

132 In Part A we analyze whether the circuit court had
authority to order a new trial in the interest of justice under
Ws. Stat. § 805.15(1). W conclude that 8§ 805.15(1) is not an
avai |l abl e procedural mechanism for Henley to seek a new trial.
In Part B, we exam ne whether the circuit court's award of a new
trial can be uphel d alternatively under W s. Stat.
8§ 806.07(1)(g) or (h). Again, we conclude that these provisions
are not available to Henley. In Part C, we address whether
Wsconsin circuit courts possess inherent authority apart from
any statutory or comon |aw procedural nmechanism to order a new
trial at any time for any crimnal defendant. W concl ude that
they do not. Finally, in Part D, we address, in the exercise of

14
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our statutory authority, whether Henley is entitled to a new
trial in the interest of justice. We ultimately conclude that
Henley is not entitled to a newtrial.

A. Wsconsin Stat. 8§ 805.15(1)

133 Henley first urges that the circuit court had
authority under Ws. Stat. 8§ 805.15(1) to grant hima new trial
He argues both that § 805.15(1) provides statutory grounds for a
circuit court to order a new trial in the interest of justice
for crimnal defendants, and that such a notion nmay be brought
at any tinme because the tinme |limts governing such notions in
8 805.16(1) are inapplicable in crimnal cases.

134 The State agrees that 8§ 805.15(1) is a proper vehicle
for crimnal defendants to seek a new trial in the interest of
justi ce. However, it maintains that any such notion nust be
brought wthin 20 days following conviction pursuant to
§ 805.16(1).

135 In its amcus brief, the Ofice of the State Public
Def ender argues that neither 8§ 805.15(1) nor § 805.16(1) are
applicable to crimnal cases; these govern new trials in the
interest of justice in only civil cases.?’

136 Thus, the question is whether § 805.15(1) is a proper

statutory vehicle for crimnal defendants seeking a new trial in

" The amicus brief from the Ofice of the State Public
Def ender nonetheless wurges us to affirm the circuit court's
award of a new trial, but on the grounds of the circuit court's
i nherent authority.

15
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the interest of justice, and if it is, whether such a notion is
governed by the time restrictions in 8 805.16(1).
137 Wsconsin Stat. 8§ 805.15(1) provides:

Mot i on. A party may nove to set aside a verdict and
for a new trial because of errors in the trial, or
because the wverdict is contrary to law or to the
wei ght of evidence, or because of excessive or
i nadequate damages, or because of new y-discovered
evidence, or in the interest of justice. (Emphasi s
added.)

138 Wsconsin Stat. 8§ 805.16 is entitled, "Time for

notions after verdict."” It provides in relevant part:

(1) Mdtions after verdict shall be filed and served
within 20 days after the verdict is rendered, unless
the court, wthin 20 days after the wverdict 1is
rendered, sets a longer time by an order specifying
the dates for filing notions, briefs or other
docunents.

139 W agree with the State Public Defender that
§ 805.15(1) does not provide statutory grounds for a crimnal
defendant to seek a new trial in the interest of justice. W
reach this conclusion because: (1) the text of 8§ 805.15(1)
suggests that it applies to civil cases only; (2) the text of
§ 805.16(1) suggests that the 20-day tine limt applies to
noti ons under § 805.15(1), but such a tinme limt is absurd in
the crimnal context; (3) 88 974.02 and 974.06, by their terns,
provide the primary statutory neans of postconviction, appeal
and post-appeal relief for crimnal defendants, and allow ng
noti ons under 8§ 805.15(1) renders these provisions irrelevant;

and (4) the statutory history of 88 805.15, 805.16, and 974.02

16
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reveal that 88 805.15(1) and 805.16(1) do not apply to crimna
cases.

40 First, 8 805.15(1) provides textual clues that it does
not apply to crimnal cases. This subsection refers to notions
after "verdict." In a crimnal case, such notions are called
"post convi ction" notions. See Ws. Stat. 8§ (Rule) 809.30(1)(c)
& (2)(a). Additionally, 8 805.15(1) refers to "excessive or
i nadequat e danmages" as one of the grounds for a notion. Such a
nmotion would apply only in civil cases. Wil e not dispositive,
t hese textual clues support our conclusion that 8§ 805.15(1) does
not apply to crimnal defendants.

41 Second, the text of §8 805.16(1) makes clear that it

applies to notions made under § 805.15(1). The tinme limts in
8 805.16(1) apply to "[motions after verdict." A notion "for a
new trial . . . in the interest of justice" under § 805.15(1)
is, by definition, a notion after the verdict. If this does not

make it plain enough, 8 805.16(4) states that the 20-day post-
verdict tinme limt in 8§ 805.16(1) does not apply to notions for
a new trial based on newy discovered evidence. New y
di scovered evidence is one of the notions, along wth a new
trial in the interest of justice, authorized by § 805.15(1). In
other words, by creating an exception, the statute clearly
assunes that a nmotion for a new trial because of newy
di scovered evidence authorized by 8§ 805.15(1) is a notion after
the verdict and would otherwi se be governed by the 20-day tinme

limt.

17
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42 Henley does not appear to dispute this textua
evidence |limting notions wunder § 805.15(1) to those filed
within the tinme limts specified in 8 805.16(1). Rather, Henley
points to 8§ 972.11(1), which states that civil rules apply to
crimnal cases "unless the context of a section or rule
mani festly requires a different construction.” Henley maintains
that the 20-day tinme limt in §8 805.16(1) cannot apply to
notions under 8§ 805.15(1) in the crimnal context because such a
construction would be absurd. The statute, Henley recognizes
requires notions after verdict to be filed and served within 20
days after the "verdict" is rendered. But Henley points out
that in crimnal cases, the verdict is not the end of the case;
sentencing still nust follow This nmeans that a notion for a
new trial in the interest of justice would, in many cases, nheed
to be filed before the sentence has been inposed and before
appel l ate counsel has even been appointed. This would create
pi eceneal consideration of postconviction issues, and if a
§ 805.15(1) noti on wer e rai sed, m ght forecl ose t he
consideration of issues before a full review of the case by
appel | ate counsel . The State's position, Henley argues, sinply
does not make sense.

143 We agree with Henley that the State's interpretation
of the statute does not work. However, neither does Henley's.
Henley argues that the time limts, clearly applicable in the
civil context, do not apply in the crimnal context. Rat her,
under Henley's approach, §8 805.15(1) is available to crimnal
defendants without a tine limt! This cannot be, either.

18
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44 Henl ey should not be looking to the civil statutes for
gui dance regarding his postconviction options. The | egislature
has already created 8§ 974.02 and § 974.06, which, by their
terms, provide the primary statutory neans of postconviction

relief for crimnal defendants. See State ex rel. Coleman v.

McCaughtry, 2006 W 49, 916, 290 Ws. 2d 352, 714 N W2d 900
(noting that a convicted crimnal def endant may  seek
postconviction relief with a postconviction notion and direct
appeal under 8 974.02 and 8 (Rule) 809.30, and may collaterally
attack his conviction under 8 974.06 or via a petition for a
writ of habeas corpus).

145 Chapter 974 of the Wsconsin Statutes is entitled,
"Crimnal Procedure—-Appeals, New Trials and Wits of Error."
Thus, al t hough civil pr ocedur al mechani sns exi st t he
|l egislature has specifically <created a separate chapter
governing crimnal procedure.

146 Wthin that chapter, 8 974.02 applies to, as its title
states, "[a]ppeals and postconviction relief in crimnal cases."

Subsection (1) states in relevant part:

A notion for postconviction relief other than under s.
974.06 or 974.07(2) by the defendant in a crimnal
case shall be nade in the tinme and nmanner provided in
s. 809. 30. An appeal by the defendant in a crimna
case from a judgnent of conviction or from an order
denying a postconviction notion or from both shall be
taken in the tine and manner provided in ss. 808.04(3)
and 809.30. (Enphasis added.)

147 The | anguage here is exclusive and unequivocal . Wth

the exception of notions under 8 974.06 (discussed below or
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under 8 974.07(2) (relating to DNA testing), a notion for
postconviction relief by a crimnal defendant "shall be"
governed by 8 (Rule) 809.30. Simlarly, an appeal by a crimnal
defendant from a judgnent of conviction or denial of a
post convi ction notion or both "shall be" governed by § 808.04(3)
and 8 (Rule) 809. 30. Section 808.04(3) states, "Except as
provided in subs. (4) and (7), an appeal in a proceeding under

s. 971.17, a crimnal case, or a case under ch. 48, 51, 55, 938,

or 980 shall be initiated within the tine period specified in s.
809.30(2) or 809.32(2), whichever is applicable.™ ( Enphasi s
added.) Subsection (4) applies to appeals by the State, and
subsection (7) relates to adoption orders. Section (Rule)
809.32 applies only to no-nerit reports. In other words,
8 974.02 states that postconviction relief and appeals by
crimnal defendants like Henley "shall be" governed by 8§ (Rule)
809. 30.

148 Section (Rule) 809.30 establishes very specific
procedures and tinme Ilimtations for pursuing postconviction
relief. It delineates procedures and deadlines for giving
notice of intent to nove for postconviction relief or appeal.?®

It also gives instructions for creating the record® and securing

appoi ntment of counsel.?® Section (Rule) 809.30(2) makes clear

18 Notice of intent to pursue postconviction relief nust be
made within 20 days after sentencing. Ws. Stat. 8 (Rule)
809. 30(2) (b).

19 See Ws. Stat. § (Rule) 809.30(2)(e)-(9).
20 See Ws. Stat. § (Rule) 809.30(2)(d)-(e).
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t hat persons seeking postconviction relief—defined in 8 (Rule)
809.30(1)(c) as an appeal or a notion for postconviction relief—
—shall comply with this section."”

149 Thus, § 974.02 and 8 (Rule) 809.30 indicate that
convicted crimnal defendants wshing to challenge their
conviction through a postconviction notion, appeal, or both,
must abi de by these sections.

150 Simlarly, 8§ 974.06 provides the primary statutory
mechani sm for convicted crimnal defendants "[a]fter the tine
for appeal or postconviction renedy provided in s. 974.02 has

expired." Section 974.06(1) provides:

After the tinme for appeal or postconviction renedy
provided in s. 974.02 has expired, a prisoner in
custody under sentence of a court or a person
convicted and placed with a volunteers in probation
program under s. 973.11 claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the U S constitution or t he
constitution or laws of this state, that the court was
W thout jurisdiction to inpose such sentence, or that
the sentence was in excess of the maxi num authorized
by law or is otherwi se subject to collateral attack,
may nmove the court which inposed the sentence to
vacate, set aside or correct the sentence.

51 Section 974.06 was created in 1969. According to the

annotations, the section "represents the first Wsconsin attenpt

at a conprehensive post-conviction statute which will afford an
al | enconpassing renmedy for defendants challenging their
convictions.” (Enphasis added.) This statute was "designed to

repl ace habeas corpus as the primary nmethod in which a defendant
can attack his conviction after the tinme for appeal has

expired." State v. Escal ona-Naranjo, 185 Ws. 2d 168, 176, 517
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N. W2d 157 (1994) (quoting Howard B. Eisenberg, Post-Conviction

Renedies in the 1970's, 56 Marq. L. Rev. 69, 79 (1972)). The

goal of 8 974.06 was to create a conprehensive strategy that

i nvol ved:

(1) providing a single, unitary, postconviction renedy
to be wused in place of all other state renedies
(except direct review); (2) providing a renedy for all
grounds for attacking the validity of a conviction or
sentence in a crimnal <case; and (3) requiring a
defendant to present all of his or her claims) for
attack on a conviction or sentence in his or her
initial postconviction proceeding, unless there exists
a sufficient reason why the clain(s) were not raised
in the initial proceeding.

State v. Lo, 2003 W 107, 120, 264 Ws. 2d 1, 665 N W2d 756

Since its adoption, the substantive portions of § 974.06 have
remai ned unchanged, except for the addition in 1977 that
§ 974.06 is only available "[a]fter the time for appeal or
postconviction remedy provided in s. 974.02 has expired."”

152 After a convicted crimnal defendant's rights under
8§ 974.02 have been exhausted, the primary nethod of challenging
a conviction is 8 974.06. W have stated that a 8§ 974.06 notion
"is limted in scope to matters of jurisdiction or of

constitutional dinensions. The notion nust not be used to raise

i ssues disposed of by a previous appeal."” Peterson v. State, 54

Ws. 2d 370, 381, 195 N W2d 837 (1972). We have further
explained that issues cannot form the basis for a 8§ 974.06
notion unless a "sufficient reason"” exists for the failure to
al l ege or adequately raise the issue on appeal or in a previous

8§ 974.06 notion. Escal ona-Naranjo, 185 Ws. 2d at 181-82.
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153 Section 974.06, then, was clearly designed to be the
primary statutory vehicle? for a convicted crimnal defendant to
challenge his confinenent following the exhaustion of his
postconviction and appeal rights under § 974.02. The goal of
this statute, a goal <central to the fair and efficient

admnistration of justice, is finality. Escal ona- Naranj o, 185

Ws. 2d at 185 ("We need finality in our litigation.").

154 In 8 974.02, the legislature has created a process
wher e cl ai s nmust be rai sed i mredi ately t hr ough t he
post convi cti on and/ or appeal s process.? Then, once this process
is finished, a limted right of review exists pursuant to
§ 974.06 to challenge the conviction on the grounds that it
violates the state or federal constitution, that the court

| acked jurisdiction, or that the sentence was in excess of the

2l cutside of § 974.06, defendants may still file the
fol | ow ng:

(1) a petition for a wit of habeas corpus in federal court
(28 U.S.C. § 2254 (2000));

(2) a wit of error coram nobis (see Jessen v. State, 95
Ws. 2d 207, 290 N.W2d 685 (1980));

(3) a state habeas petition challenging the effectiveness
of postconviction counsel (see State ex rel. Rothering wv.
McCaughtry, 205 Ws. 2d 675, 556 N.W2d 136 (Ct. App. 1996));
and

(4) a petition challenging his appellate attorney's
effectiveness (see State v. Knight, 168 Ws. 2d 509, 484
N. W2d 540 (1992)).

22 A separate statute governs appeals by the State. See
Ws. Stat. § 974.05.
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law or is subject to collateral attack on sone other basis.
Such clainms, of <course, are subject to the procedural bar

articulated in Escal ona- Nar anj o.

155 Allowing notions in the interest of justice under
8§ 805.15(1) at any tine renders limtations under 8§ 974.02 and
§ 974.06 irrelevant. These statutes would make no sense if
notions under § 805.15(1) could be brought at any tine. No
crimnal defendant would Iimt thenselves to bringing a notion
under 8 974.06, for exanple, if the broader grounds in 8§ 805.15
were always available, no matter how many times a notion on
t hose sane grounds had been brought, and no matter how long it
had been since the conviction. Henl ey's construction of
8 805.15(1) and 8 805.16(1), then, which would allow convicted
crimnals to bring a nmotion for a new trial whenever they want,
is plainly unreasonable. I ndeed, the context of § 805.15(1)
mani festly requires a different construction than the one
offered by Henley. See § 972.11(1).

56 Finally, the statutory history of 8§ 805.15, 805. 16,
974.02, and (Rule) 809.30 nmake clear that 88 805.15(1) and
805.16(1) do not apply to crimnal cases.

157 Before 1975, the Wsconsin Statutes had separate,
nearly identical provisions governing notions for new trials.
Section 270.49(1) (1971-72) governed notions for new trials in

civil cases. It provided:

Motion for new trial. (1) A party may nove to set
aside a verdict and for a new trial because of errors
in the trial or because the verdict is contrary to |aw
or to the evidence, or for excessive or inadequate
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damages or in the interest of justice; but such notion
must be made and heard within 2 nonths after the
verdict is rendered.

Section 270.50 (1971-72) provided separate grounds for a new
trial in the event of newy discovered evidence; such a notion
was required to be made within one year of the verdict or
findi ng.

158 Section 974.02(1) (1971-72), on the other hand, was
t he anal ogous and nearly identical provision covering crimnal

cases:

New trial. (1) In felonies,?® a defendant may nove in
witing or with the consent of the state on the record
to set aside a judgnent of conviction and for a new
trial in the interest of justice, or because of error
in the trial or because of error in the jury
instructions, or because the judgnent of conviction is
not supported by the evidence or is contrary to |aw,
or based on newly discovered evidence; but such notion
must be nmade, heard and decided within 90 days after
the judgnment of conviction is entered. (Enphasi s and
f oot not e added.)

Thus, this crimnal procedure statute expressly provided for a
new trial in the interest of justice. Such a notion was
required to be heard and decided within 90 days of the judgnent
of conviction.

159 In 1975, § 270.49 and 8§ 270.50 were rewitten and
rel ocat ed. Two new statutes were created—S8 805.15 and
§ 805. 16. The Judicial Council Committee's Note, 1974, to
8§ 805.15 stated its purpose: "The first sentence of sub.(1)

restates the grounds on which new trials have been allowed in

23 M sdermeanor appeals were separately governed by Ws.
Stat. 8§ 974.01 (1971-72).
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Wsconsin under ss. 270.49-.50." The new § 805.15 did not
contain the time limtations for such notions; these were placed
in the new § 805.16. These statutes continued to use
substantially the sanme |anguage from the old 8§ 270.49, basing
the opportunity and tinme frame for such notions on the verdict.

60 At the sane tine it made these changes to civil post-
verdi ct procedure, the legislature left untouched the anal ogous
passage in 8§ 974.02. It still provided for notions for a new
trial in the interest of justice, anong other reasons, and
retained the requirenent that such notions be "nade, heard and
decided within 90 days after the judgnent of conviction is
entered,” unless extended. 8§ 974.02 (1975-76).

161 Thus, the statutory history nakes clear that § 805.15
was not intended to apply to crimnal appeals, and that the
| egislature retained separate (though simlar) processes and
grounds for crimnal appeals in 8 974.02.

62 The legislature acted again in 1977 to revise the
crimnal code. It made several changes, including changes to
8 974.02. The new version provided that crimnal appeals and
notions for postconviction relief in felony cases (along wth
several other violations) were required to "be taken in the tine
and manner provided in ss. 809.30 and 809.40." Sections (Rule)
809. 30 and (Rule) 809.40 were newy created sections, the forner

applying to felony crimnal cases, anong other things, and the
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latter applying to misdeneanors.? Left out of the new version

of 8§ 974.02 were the various gr ounds for appeal or
postconviction relief, including a new trial in the interest of
justi ce. The legislative history does not indicate why the
| egislature renoved these stated grounds. Though the

| egislature made mnor wording variations in the intervening
years, 88 805. 15(1), 805.16(1), and 974.02 have remined
substantially the sane since the 1977 revi sions.

163 This raises the question—ean convicted <crimna
defendants still seek a new trial in the interest of justice?
The answer is certainly yes. The elimnation of the specific
grounds for relief in 8 974.02 did not elimnate the right to
seek postconviction relief on those grounds; those grounds are
sinply not itemzed in the statute. Motions for a new trial in
the interest of justice are routinely brought during the
postconviction notion and appeals process under 8§ 974.02 and

§ (Rule) 809.30.%° See, e.g., State v. Johnson, 135 Ws. 2d 453,

455, 400 N.W2d 502 (C. App. 1986) (as part of defendant's
appeal, considering whether defendant was entitled to a new

trial in the interest of justice); L. Mchael Tobin & Patrick J.

24 The current version of § (Rule) 809.30 applies, with some
exceptions, to all crimnal cases, including msdeneanors. See
Ws. Stat. 8 (Rule) 809.30(2)(a).

2> For the reasons explained above, a notion for a new trial
in the interest of justice under 8§ 974.06 would not pass nuster
unless it involved one of the types of clains allowed by the
statute, and unless it was associated with a nore specific
"sufficient reason” allowng it to pass the Escal ona bar.
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Devitt, Wsconsin Crim nal Def ense  Manual , § 9.11 (2008)

(stating that a notion for a new trial is generally part of
post conviction practice under 8 (Rule) 809.30, and one of the
grounds for such a notion is the interest of justice). Duri ng
the appellate process wunder 8§ 974.02 and 8 (Rule) 809. 30,
defendants may also appeal to the discretionary power of the
court of appeals to order a new trial in the interest of justice
under § 752.35,%° and to our simlar power in an appeal before
this court under 8§ 751. 06.

164 The confusion over this appears to be the reason why
some courts have considered a crimnal defendant's notion for a
new trial in the interest of justice to be under § 805.15.

Henl ey points, for exanple, to State v. Harp (Harp 11), which

affirmed the circuit court's discretionary authority to order a
new trial in the interest of justice under § 805.15(1). 161
Ws. 2d 773, 775, 469 N.W2d 210 (C. App. 1991). | mportantly,
the award of a new trial in the interest of justice in Harp Il

came in response to the defendant's notion for postconviction

relief under § 974.02. See State v. Harp (Harp 1), 150
Ws. 2d 861, 867, 443 N.W2d 38 (Ct. App. 1989). It was not a
separate not i on unt et her ed from t he nor mal crim nal

post convi ction process (8 974.02). The court of appeals in Harp

® The court of appeals' jurisdiction is primrily
appellate, with original jurisdiction "only to issue prerogative
wits."” Ws. Stat. § 752.01(1)-(2). Therefore, a notion

seeking a new trial under 8§ 752.35 would have to occur during an
appeal under Ws. Stat. § 974.02. The text of 8§ 752.35 also
limts its applicability to "an appeal to the court of appeals.”

28



No. 2008AP697- CR

Il rightly concluded that the circuit court may order a new
trial in the interest of justice, and stated that the standard
was identical to the standard outlined for the court of appeals
in 8 752.35. Harp Il, 161 Ws. 2d at 779. The court's focus in
that case was on the proper standard for a new trial in the
circuit court in the interest of justice, not whether the notion
was properly brought under 8§ 805.15(1). Oher courts, including
this court, have simlarly construed a crimnal defendant's
nmotion for a new trial in the interest of justice during the
postconviction and appeals process as one under 8 805.15(1).

See, e.g., State v. Vennemann, 180 Ws. 2d 81, 85-86, 508

N. W2d 404 (1993); State v. Wllianms, 2006 W App 212, 110, 296

Ws. 2d 834, 723 N.W2d 719; State v. Bellows, 218 Ws. 2d 614,

618, 582 N WwW2d 53 (C. App. 1998); State v. Brewer, 195

Ws. 2d 295, 311-12, 536 NW 2d 406 (Ct. App. 1995). O her
W sconsin courts have recognized that notions under § 805.15(1)

are not available to crimnal defendants. See, e.g., State v.

A son, No. 2009AP2894, unpublished slip op., 16 (Ws. C. App.
May 18, 2010).

165 We are aware of no Wsconsin court that has
countenanced a notion by a crimnal defendant for a new trial in
the interest of justice under § 805.15(1) untethered from the
normal postconviction notions and appeals process specified in
§ 974.02 and 8§ (Rule) 809.30. W therefore nmake clear that
crimnal defendants may request a new trial in the interest of

justice as part of their postconviction notions and appeal under
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§ 974.02 and 8 (Rule) 809. 30. Such nmotions should not be
construed as notions under § 805.15(1).

66 Accordingly, 8 805.15(1) is not a proper vehicle for a
crimnal defendant to seek a new trial in the interest of
justice. Therefore, the circuit court erred in relying on this
statute when it granted Henley a new trial.

B. Wsconsin Stat. 8 806. 07

67 Henley also argues that Ws. Stat. 8§ 806.07(1)(g) and
(h) are independent grounds upon which the circuit court's award
of a new trial may be sustained. Though it was not raised in
the |l ower courts, we choose to address this argunent as it was

briefed by the parties and will assist in clarifying the | aw

168 Section 806.07(1) provides in relevant part:

(1) On notion and upon such terns as are just, the
court, subject to subs. (2) and (3) my relieve a
party or legal representative from a judgnment, order
or stipulation for the foll ow ng reasons:

(g) It is no longer equitable that the judgnent should
have prospective application; or

(h) Any other reasons justifying relief from the
operation of the judgnent.

Section 806.07(2) further provides that "[t]he notion shall be
made within a reasonable tine."

169 Wsconsin law is clear that §8 806.07(1)(g) applies
only in equitable actions. Nel son v. Taff, 175 Ws. 2d 178,

187-88, 499 N W2d 685 (Ct. App. 1993). This is a crininal

action, not an equitable action, and therefore the circuit court
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does not have authority under this subsection to grant Henley a
new trial .

70 Section 806.07(1)(h) is a civil procedure statute, and
is unavailable for mny of the sanme reasons 8 805.15(1) is
unavai | abl e. If convicted crimnal def endants can use
8 806.07(1)(h) to challenge their conviction, why would they
ever use 88 974.02 and 974.06? The answer is, they would not.
Henley cites no cases holding that this provision is available
for crinminal defendants.? Sections 974.02 and 974.06 were
witten to provi de t he primry statutory means of
post conviction, appeal, and post-appeal relief for convicted
crimnal defendants. See supra 144-55.

171 The catch-all provisions in 8 806.07(1)(g) and (h),
t hen, cannot provide an alternative ground to uphold the circuit
court's grant of a newtrial to Henley.

C. The Circuit Court's Inherent Authority

72 Henley argues, and the dissent agrees, that even if
the circuit court does not have authority under § 805.15(1) or
8§ 806.07, it nonetheless has inherent authority to order a new
trial in the interest of justice wthout regard to time l[imts.

Di ssent, 9128 The State agrees that circuit courts may order a

2 Henley does cite In Interest of HNT., 125 Ws. 2d 242,
371 NwW2d 395 (Ct. App. 1985), and our approval of it in State
v. Vairin M, 2002 W 96, 9136-39, 255 Ws. 2d 137, 647
N.W2d 208. But this court authorized 8 806.07 notions only for
reconsideration in juvenile cases regarding waiver into adult
court. See id., 9138-39. No cases hold that this provision is
avai |l abl e for crimnal defendants.
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new trial in the interest of justice, but only if done through a
proper procedural nechani sm
173 1t is beyond dispute that «circuit courts have

"inherent, inplied and incidental powers." State ex rel.

Friedrich v. Crcuit Court for Dane County, 192 Ws. 2d 1, 16

531 NNW2d 32 (1995). These powers are those that are necessary
to enable <courts to acconplish their constitutionally and
| egi sl atively mandated functions. Id. Wsconsin courts have
generally exercised inherent authority in three areas: (1) to
guard against actions that would inpair the powers or efficacy
of the courts or judicial system (2) to regulate the bench and
bar; and (3) to ensure the efficient and effective functioning

of the court, and to fairly adm nister justice. Sun Prairie v.

Davis, 226 Ws. 2d 738, 749-50, 595 N.W2d 635 (1999). A court
is understood to retain inherent powers when those powers are
needed to "mamintain [the courts'] dignity, transact their
busi ness, [and] acconplish the purposes of their existence.”

State v. Cannon, 196 Ws. 534, 536, 221 N W 603 (1928). A

power is inherent when it "is one without which a court cannot

properly function." State v. Braunsdorf, 98 Ws. 2d 569, 580,

297 N.W2d 808 (1980).

174 Recognizing a circuit court's inherent authority to
order a new trial in this case would unw sely broaden the scope
of the circuit court's inherent powers. As outlined above, we
should only invoke inherent power when such power is necessary
to the functioning of the court. Recognizing inherent authority
to order a new trial here, where Henley seeks another crack at
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the sanme argunents that failed earlier, would take us far beyond
the nore nodest justifications for inherent authority.?® W
would effectively be extending an ongoing invitation to
litigants to keep asking the circuit courts to revisit the sane
argunents over and over again, wth no stopping point, nuch |ess
a sensi bl e one.

175 Put sinply, the circuit court's authority to revisit

old argunents nust end sonewhere. Wi |l e defendants deserve a

%8 The dissent envisions a broad view of the circuit court's
i nherent power. See dissent, 9105. As a practical matter, the
di ssent would hold that, not just for 10 years, but 20, 30, or
50 years after a conviction, a defendant can bring the exact
same clainms already denied multiple times and obtain a new
trial.

The dissent draws support for this from dozens of cases—
notably, alnost all of them decades old (the first five cases it
cites, for exanple, are from 1972, 1913, 1942, 1965, and 1963,
respectively). See id. Wy is this?

The reason is, early cases invoked inherent authority nore
often because the procedural rules governing courts were
sonmewhere between non-existent and non-exhaustive. See
generally Thomas O. Main, Judicial Discretion to Condition, 79
Tenp. L. Rev. 1075, 1111-15 (2006) (noting generally that the
scope of a court's inherent authority is inversely related to
the breadth of procedural statutes and rules the court is
subject to). As federal and state courts becane subject to nore
conprehensive rules schenes, the need for inherent authority

| essened. | d. The dissent fails to recognize the historical
justifications for and evolution of a court's inherent
authority.

Because it glosses over the rationale for inherent

authority, the dissent is led to propose a sweeping, all-
enconpassing authority that effectively turns our crimnal
procedure statutes, including 8 974.02 and 8§ 974.06, into nere
regul atory suggestions at best, and unconstitutional usurpations
of judicial power at worst.
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fair hearing, defendants do not deserve unlimted, duplicative
heari ngs. The fair admnistration of justice is not a license
for courts, unconstrained by express statutory authority, to do
whatever they think is "fair" at any given point in tine. ?°
Rat her, any conception of the fair admnistration of justice
must include the principle of finality. Thus, while circuit

courts do have inherent powers, we do not recognize a broad,

2 To support its expansive views of inherent authority, the

di ssent cites Article 1, Section 9  of the Wsconsin
Constitution. See dissent, {1111, 115, 120-21. This provision
states in relevant part, "Every person is entitled to a certain
remedy in the laws for all injuries, or wongs which he my
receive in his person, property, or character." Ws. Const.
art. I, 8§ 9.

But we have nmade clear that this provision does not entitle
litigants to the renmedy they desire, but only to their day in

court. Wener v. J.C. Penney Co., 65 Ws. 2d 139, 222
N.W2d 149 (1974). Here, Henley has nore than had his day in
court. He forwards the exact sane clainms that were previously

rejected by the circuit court, the court of appeals, this court,
and the Western District of Wsconsin.

Moreover, we have nade clear that the |legislature can
i npose "reasonable limtations upon the renedies available to
parties."” ld. at 151. The | egislature has inposed reasonable

limtations; it created § 974. 06.

Finally, we note that this court's unwarranted expansion of
its own powers through Article 1, Section 9 has recently been
checked. In Gbson v. Am Cyanamd Co., the Eastern District of
Wsconsin held that this court's holding in Thomas v. Mallett,
2005 W 129, 285 Ws. 2d 236, 701 N W2d 523, which created a
new renedy under Article 1, Section 9, was arbitrary and

irrational and violated the Fourteenth Amendnent. G bson, 2010
US Dst. LEXIS 59378, slip op., *16-18 (E.D. Ws. June 15,
2010). Despite the dissent's broad description of our inherent

authority, we sinply do not have the authority to craft any
remedy we want.
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i nherent power to order a new trial in the interest of justice
at any tinme, unbound by concerns for finality and proper
procedural nechani sns.

176 Moreover, if a circuit court has the inherent power to
order a new trial in the interest of justice at any tinme for any
reason, including when the litigant has already raised the sane
clains (as is the case here), we nust again ask—what would be
the point of § 974.067 No crimnal defendant challenging his
conviction following the postconviction notion and appeals
process would limt thenselves to the restrictive grounds and
high bar in 8 974.06. Recognizing or granting a circuit court's
i nherent authority here would open the courts to claim after
claimand render the restrictions in 8 974.06 illusory.

177 For these reason, we conclude that the circuit court
did not have the inherent power to order a new trial for Henley
in the interest of justice.

D. Qur Inherent and Statutory Authority

178 Thus far, we have determned that the circuit court
did not have authority to order a new trial for Henley in the
interest of justice under § 805.15(1), 8§ 806.07(1)(g) or (h), or
under its inherent powers. Its actions were not based on any
| egal authority.

179 Henley asks that even if we do not recognize the
circuit court's authority to act, we consider using our inherent
or statutory authority to order a new trial for Henley in the

i nterest of justice.
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180 W decline to use our inherent authority in this case
and instead choose to conduct our review under our broad
statutory powers. We have been given statutory authority to

order a new trial under 8 751.06. That statute provides:

Discretionary reversal. In an appeal in the suprene
court, if it appears from the record that the real
controversy has not been fully tried, or that it is
probable that justice has for any reason mscarried,
the court may reverse the judgnent or order appeal ed
from regardless of whether the proper notion or
objection appears in the record, and nmay direct the
entry of the proper judgnment or remt the case to the
trial court for the entry of the proper judgnment or

for a new trial, and direct the mking of such
anendnents in the pleadings and the adoption of such
procedure in that court, not i nconsistent wth

statutes or rules, as are necessary to acconplish the
ends of justice.

81 Under this authority, Henley nay be awarded a new
trial if "the real controversy has not been fully tried" or if
"it is probable that justice has for any reason mscarried.”
Id. The real controversy has not been fully tried when "the
jury was erroneously not given the opportunity to hear inportant
testinmony that bore on an inportant issue of the case." State
v. Hicks, 202 Ws. 2d 150, 160, 549 N W2d 435 (1996). The
court need not find a substantial probability of a different

result to make this finding. See State v. Arnstrong, 2005 W

119, 114 n.26, 283 Ws. 2d 639, 700 N w2d 98 (2005). A
m scarriage of justice occurs if a defendant can show a
substantial probability of a different outcone. State .

Schunmacher, 144 Ws. 2d 388, 400-01, 424 N.W2d 672 (1988).
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182 We conclude that the controversy here has been fully
tried. Henley's main assertion is that Demain's testinony
shoul d have been included at trial. But we are not as persuaded
as the Seventh Circuit that the absence of this evidence was so
critical. Demain's testinony would have been largely
duplicative of what Sheets related in her testinony regarding
the circunstances of S.E.S. and the nen going to their room It
cannot be said that such evidence was not placed before the
jury. That Demain saw S. E S. standing outside wth the
defendants at sone unspecified time that evening, furthernore
is not critical. Counsel for both defendants vigorously cross-
examned S.E S and challenged her credibility. Al t hough
Demain's testinony nay have added sone benefit to that issue, we
cannot say that her credibility was not tried to the jury.

183 We also do not see a mscarriage of justice. Demain's
testinmony would not, in our view, have created a substantial
probability of a different result. The fact of the Seventh
Crcuit's decision is revelatory of nothing new, and was
essentially a disagreement wth the Wsconsin Court of Appeals
in regard to the inport of Demain's testinony. Demain' s
testimony m ght have added sone doubt regardi ng how many of the
men acconpanied her to her room and whether they were invited.
The inport of S.E.S. possibly snoking with the nmen is difficult
to ascertain because we do not know whether this was before or

after the sexual assault. VWiile it is possible that Demain's
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testimony would have affected the outcone,*® we cannot say there
is a substantial probability that this is so.

184 To say Henley has had his day in court 1is an
understatenent; the circuit court, Wsconsin Court of Appeals,
this court (by virtue of previously declining to take the case),
and the U S. District Court all reviewed the claim that Henley
was entitled to a new trial in the interest of justice to permt
Demain to testify. Henley lost on all levels, and did not
appeal to the Seventh Crcuit. Since those denials, nothing has
changed regarding the underlying bases for Henley's efforts to
secure a new trial. Li ke the courts that reviewed and denied
these clains previously, we do not believe that justice requires
a new trial now

| V. CONCLUSI ON

185 In cases like this, the tenptation may arise for
courts to create a new procedural protection or new renedy
unfounded in the law to fit the facts of a very difficult case.
But the old adage is still true—hard facts make bad | aw e
choose to not make bad | aw

186 We hold that neither Ws. Stat. 8§ 805.15(1) nor
8 806.07(1)(g) and (h) are avail able procedural nechanisns for a
crimnal defendant to challenge his or her conviction or

sent ence. We further hold that circuit courts in Wsconsin do

30 W also note that the Seventh CGircuit may have given nore

wei ght to the power of Demain's testinony in Hll's second tria
(which resulted in a hung jury) than is warranted. H Il hinself
testified in that trial, while Henley and Adans did not. Thus,
Denmain's testinmony may not explain any part of Hill's success.
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not have the inherent authority to order a new trial in the
interest of justice when a case is not before it under a proper
procedural nmechanism Therefore, the circuit court did not have
the authority to order a new trial in this case. Finally, we
decline to exercise our authority to order a new trial for
Henl ey because his case was fully tried and justice has not
m scarri ed. Accordingly, the decision of the circuit court is
reversed with instructions to deny Henley's notion for a new
trial.

By the Court.—Jhe order of the circuit court is reversed
and the cause remanded for entry of an order denying Henley's

nmot i on.
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187 DAVID T. PROSSER, J. (concurring). Under st andi ng
t he procedural background of this case is vital to understanding
its inportance.

PROCEDURAL HI STORY

188 Dimtri Henley was one of three defendants charged
with the sexual assault of a young student at the University of
W sconsi n-VWitewater in 1998. Hs first trial in 1999 ended in
a mstrial. His second trial in 2000 ended in a conviction of
five counts of second-degree sexual assault.

189 Henl ey's postconviction counsel was different from his
trial counsel, and his postconviction counsel argued to the
circuit court that Henley's trial counsel had provided
ineffective assistance for failing to present testinony from
Shawn Demain. Henley's motion led to a Machner! hearing, but the
notion was deni ed.

190 Henley then appealed. Anobng the issues argued to the
court of appeals was that trial counsel was ineffective for
failing to call Shawn Demain as a witness for the defendant at
trial. The court of appeals affirmed the conviction.

191 Henley petitioned this court for review, but his
petition was deni ed.

192 Henley filed a pro se notion pursuant to Ws. Stat.
8§ 974.06 in late 2002. It was denied, and he did not appeal.

! State v. Machner, 92 Ws. 2d 797, 285 N.W2d 905 (Ct. App.
1979) .
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193 He then petitioned the United States District Court
for the Wstern District of Wsconsin for a wit of habeas
corpus under 28 U S.C. § 2254. The court denied relief, and
Henl ey did not appeal.

194 Considering this background, Henley is simlar to
hundreds, if not thousands, of other crimnal defendants in
W sconsin who have filed successive postconviction notions in an
effort to overturn their convictions. Hs case is different
only because his two co-defendants are not behind bars: Rovaughn
HI1l was never convicted and Jarrett Adans's conviction was
overturned by the United States Court of Appeals for the Seventh
Crcuit.

195 Henley has always clained that the sexual contact for
whi ch he was convicted was consensual, but the essence of his
claim now is that he has not been treated the sane as his two
co-defendants and deserves a new trial.

POSTCONVI CTI ON RELI EF

196 A defendant, of course, has the right to appeal a
crimnal conviction. Apart from the appeal, the defendant may
file a whole host of notions after verdict in an effort to
secure a new trial.

197 Wsconsin Stat. 8§ 974.02 governs notions in the
imediate aftermath of the trial. This is the tinme for a
defendant to make notions for a new trial in the interest of
justi ce. A defendant also nmay seek a discretionary reversa
under Ws. Stat. 88 751.06 (suprene court) or 752.35 (court of

appeal s) on direct appeal.
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198 When the tinme for appeal or the postconviction renedy
provided in Ws. Stat. § 974.02 has expired, a defendant may
seek relief under Ws. Stat. § 974.06. However, there is no
authority for the circuit court to grant a new trial in the
interest of justice under 8§ 974.06. This statute narrows the
grounds for relief. Ws. Stat. 8§ 974.06(1). Mor eover, if
8§ 974.06 nmotions were open to requests for a new trial in the
interest of justice, the well-known limtations in 8 974.06(4),

as interpreted in State v. Escalona-Naranjo, 185 Ws. 2d 168,

177-78, 517 N.W2d 157 (1994), and State v. Lo, 2003 W 107,

114, 264 Ws. 2d 1, 665 N.W2d 756, woul d becone neani ngl ess.

199 Henley has had nultiple opportunities to seek
postconviction relief. Thus, he knew he would have difficulty
proceedi ng under § 974.06. H s novel response was to file a
nmotion in the circuit court pursuant to Ws. Stat. 8§ 805.15(1)
and/or Ws. Stat. 8§ 806.07(1)(g) or (h). The court is unaninous
in its conclusion that these statutes may not be used to seek a
new trial in the interest of justice in a crimnal case.

100 This brings us to the nub of this appeal. Thr ee
justices suggest that the circuit court has inherent authority
to grant a new trial in the interest of justice, notwthstanding
the | ong-standing, wel | -under stood procedural barriers of
§ 974.06(4). The majority opinion of Justice Gableman rejects
this proposition wthout qualification. | certainly do. The
circuit court has no statutory power and no inherent authority
to grant a new trial in the interest of justice except during

the trial or in a tinmely notion under § 974. 02.
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101 If this court were to enbrace the inherent authority
espoused by the dissent, it would create an entirely new basis
for postconviction relief in circuit courts and destroy the
utility of Ws. St at. § 974.06(4). The standards for

postconviction notions set out in Escal ona-Naranjo and expl ai ned

again in State v. Alen, 2010 W 89, _ Ws. 2d _,
Nw2d _, would be pointless. Decisions like State v.
Dear born, 2010 W 84, _  Ws. 2d __, __ NW2d __, and State
v. Littlejohn, 2010 W 85, = Ws. 2d __, _ Nw2a2d |,
would not nean anything because defendants would say, "Like
Henley, I'mbeing treated differently, so | get another shot."

102 In this instance, rejecting inherent authority and
l[imting circuit court review to the terns of 8§ 974.06, protects
circuit courts from a deluge of successive clains. In this
regard, quality is better than quantity. That is why this case
is inmportant.

1103 For the reasons stated, | join the nmgjority opinion

and respectfully concur.
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1104 N. PATRI CK CROCKS, J. (di ssenting). The mgjority
poses the question, "[C]lan convicted crimnal defendants still
seek a new trial in the interest of justice?" It responds, "The
answer is certainly yes."! Except, as here, when the answer is
“certainly not." The majority's decision limts a circuit
court's authority to grant a new trial in the interest of
justice to those cases where the notion is filed within a 20-day
wi ndow following sentencing’>—a rule that inplies that circuit
courts cannot be trusted with the inherent authority to grant
and reject such notions and inplies as well that the majority
can envision no case where "the interest of justice" cannot be
ascertai ned and pursued within 20 days of a case's conpletion.

1105 The stakes in this case are just about as high as any
case a court decides: a man in his early 20s faces a 20-year
pri son sentence that has been stayed pending the outcone of this
appeal . The wunusual circunstances surrounding our review nake
it, as the mpjority acknow edges, "a very difficult case."® What
brings the case to us is the fact that the circuit court—the
same court which presided over Henley's trial—was sufficiently
troubl ed by the potential significance of evidence not presented
at Henley's trial that it took the rare step of granting
Henley's notion for a new trial, so that a jury could evaluate

the conpeting clains with the previously omtted testinony fully

! Majority op., 763.

2 1d., 1146-49, 63.
®1d., 185.
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pr esent ed. | disagree with the majority that the circuit court
erred in the act of granting the notion;* in fact, in so doing,
it did exactly what circuit courts are asked to do. As one

county court put it,

This Court has the responsibility of safeguarding both
the rights of the accused and the interests of the
public in the admnistration of crimnal justice. I n
addition it has the obligation on its own initiative
to correct real or apparent inproprieties which would
tend to lower esteem for the system of justice which
it is bound to uphold.

People v. Krstovich, 338 N Y.S 2d 132, 137-38 (N Y. County C.

1972) (citing Standards Relating to the Function of the Trial
Judge. Anerican Bar Association Tentative Draft 1972, Standard
1.1 (subsequently adopted and published with commentary in ABA
Standards for Crimnal Justice: Speci al Functions of the Tria
Judge, 2d ed. 1980)). W have recognized this great
responsibility put wupon the circuit court in stating that,
"[T]his court is very loath to interfere with the discretion to
grant new trials that is vested in circuit judges. It is a power
that should be courageously and fearlessly exercised whenever a
trial judge is convinced that to enter judgnent on a verdict
returned would result in a mscarriage of justice." Schlag v.

Chi., MIlwaukee & St. Paul Ry. Co., 152 Ws. 165, 169-70, 139

N.W 756 (1913). This court has said that a circuit court's

authority to grant a new trial is "so necessary to the judicial

“It is true that the circuit court failed to identify the
proper grounds for its authority to grant the new trial; | agree
with the magjority that Henley’'s notion is not properly brought
under Ws. Stat. 88 805.15(1), 805.16 and 806.07(g), (h).
Majority op., 1956, 69, 70-71
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process, and so essential to fair trials, that its existence is
a necessary incident to the exercise of judicial power by the

[circuit] court.” In re Noe's Estate, 241 Ws. 173, 177,

5 NwW2d 726 (1942). Discussing "the authority of a trial court
to grant a new trial on its own notion," another court observed
that "in those jurisdictions that have considered the question

the power is firmy established.” Freeman v. Chi. Transit Auth.

210 N.E.2d 191, 194 (1l1. 1965). It went on to explain, "These
deci sions are based upon a recognition that the role of a trial
judge is not that of a presiding officer or an unpire, and that
he is responsible for the justice of the judgnent that he
enters.” 1d. W should be grateful for judges who care deeply
about the cases before them and strive mghtily to see that just
outcones are reached. As one judge was quoted as saying, rather
forcefully, "If we judges do not care about the way these cases
are decided, and if we do not care enough to fight about them
then we are not worth the powder to blow us to hell, in nmy own

per sonal opi ni on. " People on Conpl ai nt of Fol lar .

Fi nkel stein, 239 N Y.S.2d 835, 839 n.5 (NY. Cim C. 1963)

(Shal l eck, J., dissenting). The point of a trial is to figure
out what happened. "There is no gainsaying that arriving at the

truth is a fundanental goal of our legal system"” U S. v Havens,

446 U.S. 620, 626 (1980). "[T]he central purpose of a crimna
trial is to decide the factual question of the defendant's guilt

or innocence . . . ." Del aware v. Van Arsdall, 475 U S. 673,

681 (1986). In this situation, the stark consequences of the

failure to present crucial available evidence could not be nore
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clear: in cases with identical charges based on the sane facts,
the trial outconmes were vastly different. That troubling fact
is evident in the circuit court's order granting Henley's notion
for a new trial. The circuit court who presided over Henley's
trial cited as grounds for its decision to grant the notion for
a new trial that "M. Henley is uncontrovertibly in the sane

position as co-defendant Jarrett Adans," the co-defendant whose
trial counsel's failure to call crucial wtnesses was deened by
the Seventh Circuit Court of Appeals to constitute ineffective
assi stance of counsel. It is inplicit in the circuit court's
order that the justice systems disparate treatnment of two
equivalently situated defendants is repugnant to fundanental
fairness, and such outcones undermne the public's trust in the
court system O course, the renmedy for the disparity is no
nore than a new trial in which Henley is permtted to bring
forth the testinony he wishes to put before the jury.

206 I would hold that a «circuit court has inherent
authority to grant a notion for a new trial where the real
controversy has not been fully tried or there has been a
m scarriage of justice. If a circuit court, exercising its
i nherent authority, grants a new trial in the interest of
justice on the grounds that the real controversy has not been
fully tried or there has been a mscarriage of justice, such a
decision is, of course, appealable as an erroneous exercise of
di scretion and reviewable by the Wsconsin Court of Appeals and

by the Wsconsin Suprene Court. See e.g., Totsky v. Riteway Bus

Serv., Inc., 2000 W 29, 946, 233 Ws. 2d 371, 607 N.W2d 637
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Behning v. Star Fireworks Mg., Co., Inc., 57 Ws. 2d 183, 186,

203 N.W2d 655 (1973) ("An order for a new trial in the interest
of justice is within the discretion of a trial judge, and wl|
be reversed only upon a clear show ng there has been an abuse of
di scretion."). | would therefore review, and on the facts of
this case, affirm the circuit court's grant of Henley's notion
for a new trial on the grounds that the real controversy in this
case, the issue of whether the sex was consensual, was not fully
tried because crucial testinmony concerning the conplainant's
wi tnessed conduct was not presented to the jury. Under such
ci rcunstances, the grant of the notion for a new trial was not
an erroneous exercise of the circuit court's discretion. For
clarification, I would hold that the court of appeals has the
i nherent and statutory authority to grant a new trial where the
real controversy has not been fully tried or there has been a
m scarriage of justice. | would further reaffirmthis court's
i nherent and statutory authority to do the sane.
| . BACKGROUND

1107 As the majority noted, this case has a fairly conpl ex
factual and procedural background, so it is helpful to highlight
a fewcritical points. Henley, Jarrett Adans (Adans), and
Rovaughn Hill (HIl) were, for all intents and purposes, in the
sanme situation at the tinme charges were fil ed agai nst them
There is no evidence suggesting that any one of the defendants
had a greater or lesser role in the alleged crinme. The three
were initially tried together, but that resulted in a mstrial.

Henl ey and Adans were then tried together as co-defendants a
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second tine, and both were convicted. At that trial, both of
their attorneys decided not to call any w tnesses.

1108 At Hill's separate trial, Hll called Shawn Denain
(Demain) to testify. Hi s testinony provided an account of the
events of the evening in question that supported Heidi Sheets'
(Sheets) testinony and contradi cted nmuch of the testinony of the
alleged victim S.E S Demai n confirmed that Sheets and S. E. S.
invited the nen up to their room which corroborated Sheets'
testinmony and contradicted S.E. S.'s statenent that they entered
her room uninvited. Additionally, Demain testified that he saw
S.E.S., HIl, Adans, and Henley snoking outside together at
| east twenty minutes after Adans, Henley, and S.E.S. first left
Demain's room ° This contradicted S.E.S.'s testinony because
that would have been sonetinme during or after she stated that
the sexual assault began. Hill's trial resulted in a hung jury.
On the second day of Hill's third trial, as a result of newy-
di scovered evidence, the State noved to dismss the case because
the prosecutor stated that he did not believe he could "bear
[his] burden of proof beyond a reasonable doubt at [that]
point." The court dismssed Hill's case with prejudice, and he

was | ater rel eased from cust ody.

® Demain did not actually nane the people he saw outside
snoki ng; however, it is clear from the context of his testinony
to whom he was referring. He stated that he saw the "three bl ack
men," referring to Henley, Adans, and Hill as discussed in his
version of the events of that night. Demain al so stated he saw
“"the tall one" outside snoking, referring to S.E.S., as he had
previously stated S.E.S. was taller than Sheets.

6
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1109 Henley and Adans both wunsuccessfully appealed their
convictions, and after those appeals failed, they sought
assi stance from the Wsconsin |Innocence Project. Unfortunately

for Henley, by the tinme the Innocence Project reviewed Henley's

file, the statute of limtations for filing a petition for
habeas corpus in federal court had passed.® Adanms still had a
short time left before the statute of limtations ran out, and

with the help of the Innocence Project, he filed a federal
habeas petition. Though the United States District Court for
the Eastern District of Wsconsin denied his petition, the
United States Court of Appeals for the Seventh Crcuit reversed,
finding that Adans' attorney acted unreasonably in failing to
cal | Demain who "could [have] shed considerable, perhaps
conclusive, light on the events of that night." Adans .
Bertrand, 453 F.3d 428, 437 (7th Cr. 2006). The Seventh G rcuit
found that Henley's co-defendant, Adanms, was prejudiced by his
counsel's ineffective representation; nanely, his counsel's
decision not to call Demain as a witness. 1d. at 436-38.

1110 After Adans' success in the Seventh Circuit, Henley
filed a notion for a new trial in the interest of justice in the
Jefferson County Circuit Court. The circuit court, the
Honorabl e Jacqueline R Erwin presiding, was persuaded by the

Seventh Circuit's reasoning in Adanms and granted Henley a new

® Even though Henley and Adans were tried and convicted
together, Henley's state appeal concluded before Adans' appeal.

Because the statute of limtations for federal habeas relief
commences when a defendant's direct state appeal process
concludes, Henley's statute of |limtations ran out before that
of Adans.
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trial in the interest of justice, concluding that "the issue of
consent, the real controversy, was not fully tried."
1. DI SCUSSI ON
A The Gircuit Court's Inherent Authority.

111 After giving a brief nod to a circuit court's well

recogni zed inherent authority, the majority so |imts that
i nherent authority to the point that it is neaningless. First,
the mgjority narrowly limts a «circuit ~court's inherent

authority to that which "is necessary to the functioning of the
court."” Majority op., 174. Second, the mpjority asserts that
the circuit court's inherent authority may be exercised only
when a case is "before it under a proper procedural nechanism"”
Id., 186. Wth these limtations, a circuit court's inherent
authority is little nore than its statutory authority along with
what ever, in the nmgjority's view, is "necessary to the
functioning of the court.” In its quest to ensure finality and
thus deny Henley a new trial, the majority largely ignores the
Wsconsin Constitution's grant of broad inherent authority to
the circuit court. Wiile a circuit court's inherent authority
has its roots in the Wsconsin Constitution, Ws. Const. art. |
8§ 9, art. VII, 8§ 8, and has been broadly defined by this court,
State v. Cannon, 196 Ws. 534, 536, 221 N W 603 (1928), the

maj ority suggests that there exist only "nodest justifications
for inherent authority.” Majority op., 174. After citing the

test we developed in Cty of Sun Prairie v. Davis, 226

Ws. 2d 738, 750-51, 595 N.W2d 635 (1999), for determ ning when

an action is in excess of a circuit court's authority, the
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majority skips over this analysis and instead seemngly
justifies its rejection of the circuit court's authority here
based on the najority's desire to ensure a swift end to crim nal
appeals. WMijority op., 1174-76.

112 The majority incorrectly asserts that recognizing the
circuit court's inherent authority to grant a new trial would

"unwi sely broaden the scope of the circuit court's inherent

powers. " Id., 974. To the contrary, the scope was already
br oad. W have recognized previously the <circuit court's
i nherent authority to grant a new trial. See e.g., In re Noe's

Estate, 241 Ws. at 176-77; Behning, 57 Ws. 2d at 188; Fontaine
v. Fontaine, 205 Ws. 570, 577, 238 NW 410 (1931) ("It has

long been settled in this state that the court has power to
grant a new trial in the interests of justice upon its own

nmotion." (citing Eggen v. Fox, 124 Ws. 534, 102 N W 1054

(1905); Koss v. A Geo. Schulz Co., 195 Ws. 243, 218 NW 175

(1928)). It follows that where a defendant has not received a
fair trial, a circuit court nust have the authority to correct
such error as well, where either the case has not been fully
tried or there has been a m scarriage of justice.

1113 Wiile the nmmjority and concurrence suggest that
statutory time limts restrict a <circuit court's inherent
authority, mpjority op., 9174-76; concurring op., 9Y7100-102, we
have consistently held that the legislature |acks the power to
inpose limts on a court's inherent authority because such
authority is derived from the Wsconsin Constitution. State v.

Lee, 88 Ws. 2d 239, 245-47, 276 N.W2d 268 (1979). In Lee,
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this court addressed the question squarely and mnced no words:
“"[1]t is within the discretion of the court, in its inherent
power to do justice, to entertain the [untinely] notion at a
later date." |1d. at 246.

114 Contrary to the majority's conclusion, in ny view the
circuit court has inherent authority to grant crim nal
defendants a new trial where the real controversy has not been
fully tried or there has been a mscarriage of justice. As
noted, this inherent authority is derived from the Wsconsin

Constitution's broad grant of original jurisdiction:

Except as otherw se provided by law, the circuit court
shall have original jurisdiction in all matters civil
and crimnal wthin this state and such appellate
jurisdiction in the circuit as the legislature my
prescri be by |aw The circuit court may issue all
wits necessary in aid of its jurisdiction.

Ws. Const. art. VII § 8.

1115 The Wsconsin Constitution further provides that one
of the court's nost basic functions is to provide a renmedy for
wrongs, including in appropriate situations fashioning relief
where no adequate renedy exists. Ws. Const. art. |. 8 9; see

D.H v. State, 76 Ws. 2d 286, 294, 251 N.W2d 196 (1977); but

see Aicher ex rel. LaBarge v. Ws. Patients Conp. Fund, 2000 W

98, 9143, 237 Ws. 2d 99, 613 N.W2d 849 (noting that Ws. Const.
art. | 8 9 does not confer any legal rights, but rather
"preserves the right '"to obtain justice on the basis of the |aw
as it in fact exists'").

1116 Consistent with this broad directive, this court has

broadly defined the circuit court's authority to include powers

10
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specifically granted by the Wsconsin Constitution and the

| egislature along with certain inherent powers. As we have
st at ed, "The [constitution's] gener al gr ant of ori gi nal
jurisdiction is substantially without limt by anything found in
the constitution, over all actions, civil and crimnal." State

ex rel. Attorney Gen. v. Portage City Water Co., 107 Ws. 441,

447, 83 N.W 697 (1900). We have recognized that courts have
the "inherent, inplied and incidental powers” which "nust
necessarily be used to enable the judiciary to acconplish its
constitutionally or legislatively mandated functions.” State ex

rel. Friedrich v. GCrcuit Court for Dane County, 192 Ws. 2d 1,

16, 531 N.W2d 32 (1995) (internal quotations omtted). Thi s
court further recognized the type of inherent authority that
allows a circuit court to grant a new trial in the interest of
justice, stating "[t]he inherent power of the court is . . . the
power to admi nister justice whether any previous form of renedy
has been granted or not . . . and the power to provide process
where none exists.” Cannon, 196 Ws. at 536 (quoting In re
Bruen, 172 P. 1152 (Wash. 1918)). W have established that,
even on its own nmotion, a circuit court has the inherent
authority to grant a new trial when an injustice has occurred.
Fontaine, 205 Ws. at 577 ("It has long been settled in this
state that the court has power to grant a new trial in the

interests of justice upon its own notion."); In re Noe's Estate,

241 Ws. at 177 (holding a circuit court's authority to grant a
new trial is "so necessary to the judicial process, and so

essential to fair trials, that its existence is a necessary
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incident to the exercise of judicial power by the [circuit]
court"); Behning, 57 Ws. 2d at 188 (recognizing a circuit
court's inherent authority to order a new trial in the interest
of justice even when a proper notion is not before the court).

1117 That does not nean that the circuit court's inherent
authority is limtless, however. W discussed the boundaries of
the ~court's inherent authority at Ilength in Davis, 226
Ws. 2d 738. While recognizing the <circuit court's broad
i nherent authority, we stated that it is limted to three main
areas: (1) to perform the court's internal operations, (2) "to
regul ate nmenbers of the bench and bar,"” and (3) "to ensure that
the court functions efficiently and effectively to provide the
fair admnistration of justice." Id. at 749-50. Focusing on
the third category, which is the relevant category here, we
enphasi zed that the central inquiry into whether a power is
inherent is whether it is "necessary for the efficient and
orderly functioning of the court or to maintain the court's
dignity, transact its business or achieve the purpose of its
exi stence.” 1d. at 750-51. In other words, the circuit court
has inherent authority to perform its nost crucial and basic
functions in order to fulfill its essential role in the justice
system

1118 In Davis, we determned that the nunicipal court
overstepped its authority in ordering an out-of-state defendant
to appear personally because it did not serve any of the above
functions. Id. at 752. Since counsel for the defendant was

required to be present at trial, prepared to present evidence

12
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and speak on behalf of the client, we determned that the court
could pronptly and conpletely dispose of the case wthout
infringing upon these functions, and thus it did not have the
authority to conmpel his appearance. Id. at 753-54.

1119 Thus, the proper test to determ ne whether a circuit
court has the inherent authority to grant a new trial where the
real controversy was not fully tried or where justice has
mscarried is whether that authority is "necessary for the
efficient and orderly functioning of the court or to maintain
the court's dignity, transact its business or achieve the
purpose of its existence." Id. at 750-51.

1120 The Wsconsin Constitution dermands, and we have
consistently confirmed, that one essential function of the
circuit court "to maintain [its] dignity . . . [and] achieve the
purpose of its existence" is the court's authority to correct
errors where an injustice has occurred. Id.; see Ws. Const.

art. | 8 9; see e.g., In re Noe's Estate, 241 Ws. at 177

(circuit court's authority to grant a new trial is "so essentia

to fair trials, that its existence is a necessary incident to
the exercise of judicial power by the [circuit] court"); Pul aski

v. State, 23 Ws. 2d 138, 142, 126 N.W2d 625 (1964) (circuit
court has inherent authority to hear notion to withdraw a guilty
plea and for a trial in the interest of justice); Lee, 88 Ws.
2d at 246 (inherent authority in simlar circunstances); State
v. Schill, 93 Ws. 2d 361, 377-79, 286 N W2d 836 (1980)
(i nherent authority in simlar circunstances). Specifically, we

have continuously confirnmed a circuit court's inherent authority

13
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to allow withdrawal of an inproperly accepted guilty plea and to
grant a trial with little need to discuss this power's relation
to the essential nature of the court. Pul aski, 23 Ws. 2d at
142; Lee, 88 Ws. 2d at 246; Schill, 93 Ws. 2d at 377-79. W
have also held that a circuit court has the inherent authority
to order a new trial, "even though no notion is before" the
court, where a judge concluded that the question presented to
the jury was m sleading. Behning, 57 Ws. 2d at 188. The
court's authority to correct errors in the interest of justice
is certainly one of its nbst basic functions, and thus it is
within its inherent authority to do so.

121 1t follows that if we recognize a court's inherent
authority to allow withdrawal of a guilty plea and to grant a
trial, we nust also recognize its authority to grant a new tria
where there has been an error denying the defendant a fair
trial. Contrary to the majority's assertion, this would not
"unwi sely broaden the scope of the circuit court's inherent
powers.” Majority op., T74. As discussed above, the Wsconsin
Constitution states, and we have confirned, that the circuit
court's inherent authority to correct injustice is broad. Ws.

Const. art. | 8 9, art. VIl 8 8 Cannon, 196 Ws. at 536; In re

Noe's Estate, 241 Ws. at 177. Recogni zing the circuit court's

i nherent authority to grant a new trial in this case will not
have the disastrous effect on finality that the mjority
suggests, mjority op., 91Y75-76, because circuit courts wl]l
exercise this inherent authority as prudently here as they do in

ot her respects, and this court and the court of appeals have
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devel oped standards for when that authority nay be exercised.
If a circuit court, exercising its inherent authority, grants a
new trial in the interest of justice on the grounds that the
real controversy has not been fully tried or there has been a
m scarriage of justice, such a decision is, of course

appeal abl e as an erroneous exercise of discretion and revi ewabl e
by the Wsconsin Court of Appeals and by the Wsconsin Suprene
Court.

1122 While we have not explicitly addressed the standard
that a circuit court mnust apply when deciding whether to
exercise its inherent authority to grant a new trial, | would
hold that such a standard is evident from previous decisions of
this court and the court of appeals. The |egislature devel oped
standards for when this court or the court of appeals,
respectively, may grant a new trial under § 751.06 and § 752. 35.
Under its statutory reversal authority, a court may grant a new
trial where (1) "the real controversy has not been fully tried,"”
or (2) "it is probable that justice has for any reason
mscarried." Ws. Stat. 8§ 751.06, 752.35 (2007-08). |In State
v. Harp, the court of appeals held that a circuit court nust

also apply this standard when deciding on a notion for a new
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trial under its statutory authority in § 805.15.7 161 Ws. 2d
773, 777-79, 469 N.W2d 210 (Ct. App. 1991). In State V.
Arnstrong, we concluded that this statutory standard also
applies to our inherent authority to grant a new trial in the
interest of justice. 2005 W 119, 91114 n.26, 283 Ws. 2d 639,
700 N w2d 98. It follows, then, that this standard also
applies to a circuit court's inherent authority to grant a new
trial.

1123 Thus, | would hold that a circuit court nmay grant a
new trial under its inherent authority only where (1) "the real
controversy has not been fully tried,” or (2) "it is probable
that justice has for any reason mscarried.” Ws. Stat.

88 751.06, 752.35; see State v. Hi cks, 202 Ws. 2d 150, 160-61,

549 N.W2d 435 (1996). As we have previously noted, a request
for a new trial is an extraordinary renedy, and a court should

grant such a request only in exceptional cases.” See
Arnstrong, 283 Ws. 2d 639, 114.

1124 Wth this standard and these limtations, recognizing
a circuit court's inherent authority to grant a new trial does

not give a defendant endless opportunities for a new trial or

"In Harp, the court of appeals addressed the proper

standard with which a circuit court nust decide a notion for a
new trial under 8§ 805.15 brought by a crimnal defendant. It is
inmportant to note that, in ny view, and consistent with the
majority's holding, Ws. Stat. 8 805.15 is not an available
means for a crimnal defendant to seek postconviction relief.
The court of appeals did not directly address this issue in
Harp, but its holding, that a circuit court my grant a new
trial only when the real controversy has not been fully tried or
justice has mscarried, is instructive and consistent with the
appropriate standard | am satisfied should be appli ed.
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upset the principle of finality as the mjority asserts.
Majority op., 9174-76. Rat her such a remedy is restricted to a
limted nunber of defendants. Henley is within the standard and
the limtations since he remains w thout the opportunity for a
full trial of the real controversy in this case unless he
receives a new trial.

1125 The mgjority insists that a circuit court's inherent
authority is restricted by statutory procedures and tinme |imts,
id., 1176, 86; however, a court's inherent authority is entirely
i ndependent of its statutory authority. The W sconsin
Constitution confers circuit court jurisdiction, and therefore
circuit court authority is not constrained by |egislative

directives. Ws. Const. art. VII §8 2; In the Mitter of the

Guar di anship of Eberhardy v. Circuit Court for Wod County, 102

Ws. 2d 539, 548, 307 N.wW2d 881 (1981). We have continuously
affirmed that a circuit court's inherent authority is entirely
i ndependent of any statutory authority. Pul aski, 23 Ws. 2d at
142-43 (noting the circuit court's authority to allow w thdrawal
of a guilty plea is not derived from a statute, but rather
stands upon the circuit court's inherent authority).

1126 In Lee, we addressed whether this independent
authority was subject to tinme limts inmposed by statute and
conclusively stated that it is not. 88 Ws. 2d at 245-47. W

concluded that the statutory time limt was "regulatory only"

and not a jurisdictional bar to the ~circuit court's
consideration of a notion to withdraw a guilty plea. ld. at
246-47. W held that the statute was not a jurisdictional

17



No. 2008AP697- CR. npc

constraint on the authority of the court. Mor eover, we stated
that any "contention that [the statute] inposes a |egislative
restriction on the power of the courts to do justice would pose
a serious constitutional question." 1d. at 247. W concl uded
that such a limtation was not the legislature's intent, and the
circuit court has the authority to consider a notion to w thdraw
a guilty plea filed after the statutory deadline. 1d. Despite
this clear statenment, neither the majority nor the concurrence

acknowl edges the consistency wth which this court has

explicitly affirmed the circuit court's inherent authority:

It is clear, therefore, that Pulaski did not set a
jurisdictional tinme limt for considering a notion to
withdraw a plea. Pulaski also makes clear that a
nmotion to withdraw a plea could be made beyond the
one-year regulatory period but, unless exceptional

circunstances were shown, it would be an abuse of
di scretion to consider a notion nade beyond the tine
peri od.

The anal ysis of Pul aski conclusively denonstrates that
a defendant who seeks to withdraw a plea after the
regulatory tinme period would indeed have to show by
cl ear and convincing evidence that excepti onal
circunstances warranted the invocation of the court's
i nherent power. Pulaski holds that a defendant has the
right to nove for withdrawal of his plea within the
one-year period but that it is within the discretion
of the court, in its inherent power to do justice, to
entertain the notion at a |l ater date.

Pul aski did not set a jurisdictional tinme limt.
Neither, we conclude, does the statute. In the
interests of sound court admnistration, the statute
reduces the regulatory tine to one hundred twenty
days. The statute, however, does not deprive the court
of jurisdiction.

W conclude that it was wthin the power and
jurisdiction of the county court to consider the
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notion even though it was brought after the one-
hundr ed-twenty-day period set forth in the statute.

Id. at 246-47 (enphasis added). Thus, the circuit court's use
of its inherent authority is not constrained by statutory
limtations.?®

127 This does not nean that the statutory framework for
postconviction relief under Ws. Stat. ch. 974 is neaningless,
however, or that a defendant may ignore the statutory tine
limts and instead seek relief only under a court's inherent
authority. As we have stated, a court should grant a new tria
in the interest of justice under its inherent authority only "in
exceptional cases" because it is such an extraordi nary renedy.
Arnstrong, 283 Ws. 2d 639, f9114. Therefore, a defendant who
ignored statutory nmeans for postconviction relief would do so at
his peril.

1128 Recognizing the circuit court's inherent authority to
perform its justice-seeking function wll ensure that the
justice system is not so inflexible that it cannot correct
errors. As expl ained above, this will not upset the principle

of finality as the mpjority asserts. Therefore, | would hold

8 The Escalona bar is simlarly not a restriction on a
court’s inherent authority to grant a new trial in the interest
of justice. See State v. Escal ona-Naranjo, 185 Ws. 2d 168, 517
N.W2d 157 (1994). As discussed above, legislatively created
limts are not applicable to a court’s inherent authority, which
is derived fromthe Wsconsin Constitution. Eberhardy, 102 Ws.
2d at 548; Lee, 88 Ws. 2d at 247. W enphasi zed throughout
Escal ona that our decision was based on an interpretation of the
| anguage, purpose, and legislative history of the postconviction
relief statute. 185 Ws. 2d at 175-78. It would appear, then
that the Ilimtations on postconviction relief described in
Escalona do not apply to a case invoking a court’s inherent
authority.
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that the circuit court had the inherent authority to grant a new
trial here because the real controversy in this case has not
been fully tried, as | now explain in detail.

B. Review of the Grcuit Court's Decision

1229 I would hold that the <circuit court has inherent
authority to grant a new trial where the case has not been fully
tried or there has been a mscarriage of justice. | would then
carefully review the circuit court's decision to grant a new

trial.® The circuit court mistakenly based its authority to hear

® As is evident from the nmjority's discussion of the
standard of review, the mpjority does not address whether the
circuit court's decision to grant Henley a new trial was an
appropriate exercise of its discretion. Majority op., 9128-29
Since I would hold the circuit court has the authority to grant
a new trial here, | wuld review that decision under the
erroneous exercise of discretion standard. Totsky, 233 Ws. 2d
371, 4946; Pulaski, 23 Ws. 2d at 142 ("A notion to withdraw a
plea of gquilty and for a trial, as we deem the defendant's
notions to be . . . is a notion directed to the discretion of
the court in the interest of justice which the court has the
i nherent power to hear."); Lee, 88 Ws. 2d at 246 (quoting
Pul aski for this proposition); Schill, 93 Ws. 2d at 378
(holding a notion to wwthdraw a guilty plea and grant trial "is
addressed to the sound discretion of the trial court and [the
suprene court] will not upset the court's ruling unless there is
a sufficient show ng of abuse of discretion"); Behning, 57 Ws.
2d at 186 ("An order for a new trial in the interest of justice
is within the discretion of a trial judge and will be reversed
only upon a clear showing there has been an abuse of
di scretion."); Van Gheem v. Chi. & Northwestern RR Co., 33
Ws.2d 231, 236, 147 N.W2d 237, 239 (1967) (stating that order
granting a new trial in interest of justice will be reversed
only where there has been a clear abuse of discretion); Bartel
v. Luedtke, 52 Ws.2d 372, 377, 190 N w2d 145, 148 (1971)
(citing Van Gheen); Werren v. Allied Amrerican Mit. Fire Ins.
Co., 3 Ws.2d 313, 315, 316, 88 N.W2d 348 (1958) ("An order for
a new trial in the interests of justice is highly discretionary
and, in the absence of a clear showing of an abuse of
di scretion, it wll be affirnmed.").
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Henley's notion for a new trial on Ws. Stat. § 805.15, but

there was a valid basis for that determ nation, so a review of

its determination is therefore proper. The circuit court's
decision should not be disturbed unless there is "a clear
showi ng" of an erroneous exercise of discretion. Tot sky, 233

Ws. 2d 371, 946; Behning, 57 Ws. 2d at 186 ("An order for a
new trial in the interest of justice is within the discretion of
a trial judge and will be reversed only upon a clear show ng

there has been an abuse of discretion.”); MFarlin v. Hewitt, 5

Ws.2d 488, 493, 93 N.W2d 445 (1958) (stating that the court in
reviewing a trial court's order for a new trial "seeks to
determ ne whether the trial court abused its discretion in
ordering a newtrial. It seeks reasons to sustain the finding of

the trial judge."); MCoy v. Terhorst, 188 Ws. 512, 517, 205

N.W 420 (1925) ("[We do not reverse [a trial court's grant of
a new trial in furtherance of justice] nerely because, upon the
record before us, we come to a different conclusion. [t rmust
clearly appear that there was an abuse of discretion before we

reverse."); John v. Pierce, 176 Ws. 220, 224-25, 186 N.W 600

(1922) ("A discretion is vested in the trial court to grant a
new trial when he feels that the verdict is against the weight
of the evidence, and this court will not disturb his action in
that respect where the evidence is such that conflicting
conclusions my be reached by different persons."). | am
satisfied that the circuit court did not erroneously exercise

its discretion in granting Henley a new trial.
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1130 The <circuit court determned that a new trial was
warranted because the real controversy, S.E. S.'s consent, had
not been fully tried. A case or controversy has not been fully
tried "when the jury was erroneously not given the opportunity
to hear inportant testinony that bore on an inportant issue in
the case . . . ." Hocks, 202 Ws. 2d at 160. The court need
not find "the probability of a different result on retrial” to
find that the real controversy was not fully tried. 1d. Inits
ruling that the real controversy was not fully tried here, the
circuit court seemed persuaded by the Seventh Circuit's
reasoni ng in Adanms, 453 F.3d at 436, as am|.

1131 In Adans, the Seventh Circuit analyzed Adans’ trial

and the testinony given by Demain at Hill’s trial, and concl uded

that Adanms' counsel nade an unreasonable decision in failing to

cal | Denai n, as Denmai n' s testi nmony coul d have "shed
consi derabl e, perhaps conclusive, light on the events of that
ni ght." ld. at 436-37. The Seventh Circuit noted several

points that would have nade Demain's testinony particularly
valuable to Adans', and thus also Henley's, defense. First,
Denmain was "a witness to several key nonments in the chronol ogy”
of what occurred that night, "where the evidence [was] sharply
conflicting.” Id. Second, wunlike all the other parties
involved in the events of that night, Demain had no prior
relationship with anyone involved, "thus rendering him [an]
inmpartial and independent” wtness. Id. Third, Denmmin could
have testified that the wonen invited the nmen up to their room

corroborating Sheets' testinony and "conpletely undercut[ting]
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S.E.S."s version of uninvited strangers bursting into her room"
Id. at 437. Fourth, Demain could have testified to seeing
S EES. and the three nen together later in the night,
"support[ing] a plausible theory of a consensual encounter.”
Id.

1132 The Sevent h Crcuit's description of Denmai n' s
testinony and the transcript of Demain's testinony at Hill's
trial sharply contradict the najority's characterization of this
evi dence. The nmajority dismsses the inportance of Demain's
testinmony as "largely duplicative of what Sheets related in her

testinmony,” and thus concludes that "[i]t cannot be said that

such evidence was not placed before the jury.™ Majority op.,
182. To the contrary, the fact that Demain’s testinony would
have corroborated Sheets’ testinmony and contradicted the

statenents by S.E. S. supports the argunent that this evidence
woul d have been extrenely valuable to the jury's credibility
determ nation, which was the crux of this case. One such
critical point is Demain's testinony that Sheets and S. E S
invited the nmen up to their room This testinony would have
significantly undermined S.E S.'s credibility since he would
have been a second w tness who contradicted S.E.S. and confirned
Sheets' statenents.

1133 The mpjority also asserts that Denmamin's testinony on
seeing the group snoking outside together "is not critical."
Id. The majority further downplays the inportance of this
testinmony by stating that "we do not know whether this was

before or after the sexual assaul t." I d., 183. Thi s
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m scharacterizes Denmain's testinmony. Wile Demain was unsure of
the exact tine he saw the group outside, his testinony
denonstrates that it was at l|least twenty mnutes after S E. S.,
Adans, and Henley |eft Demain's room together. Thus, according
to SSE.S.'s own testinony, this would have been sonetine during
or after the assault had begun. Also, while Demain did not
specifically nane Adans, Henley, and Hll, it is clear fromthe
context of his testinony that he was referring to them when he
said "[a]ll three of them were out there.” Demain further
identified SSE.S. by referring to her as the "tall one,” which
is how he had previously described her when distinguishing her
from Sheets. Such testinony certainly seens to underm ne
S.E.S."s credibility because she did not nention snoking outside
with the nmen later that night, and it also "support[s] a
pl ausi bl e theory of a consensual encounter between the nen and
S.E.S." Adanms, 453 F.3d at 437.

1134 Furthernore, as the nmmjority points out, there is a
police report that further wundermnes S E. S.'s credibility,

whi ch was not presented at Henley's trial but contributed to the

State's dismssal of Hll's case during his third trial.
Majority op., 918 n.9. This report indicates that Hil
previously told a police investigator that (1) H Il and Demain

remai ned downstairs together for approximately twenty m nutes
after S.E.S., Henley, and Adanms went up to S.E. S.'s room and
(2) S.E.S., Henley, Adans, and Hill rolled marijuana joints
together in S E.S.'s room that they later snoked together

downstairs. This docunentation of Hill's statenents to the
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police further corroborates Denmain's testinony, and thus
Henley's version of the events, and calls S.ES.'s credibility
into question.

135 Thus, the circuit court, arnmed with the analysis and
ruling by the Seventh Circuit, did not err in determning that
the real controversy was not fully tried, where the jury was
denied the opportunity to hear Demain's critical testinony that
went to the heart of the case: S.E.Ss credibility and the
i ssue of consent.

C. Court of Appeals' Statutory and |Inherent Authority.

1136 The mpjority’s holding that the circuit court |acked
any inherent authority to grant a new trial in this case would
seem to require the majority to address whether the court of
appeal s has such inherent authority. However, the najority does
not answer that certified question.® O course, this court is
not required to answer all of the certified questions when we
accept a certification, but generally there should be a good

reason for not doing so. See, e.g., State v. Konkol, 221 Ws.

184, 266 N W 174 (1936) (refusing to answer a certified
guestion where we determ ned that jurisdiction was |acking).
137 In this case, where the majority has found that the

circuit court did not have the inherent or statutory authority

0 1n passing the majority notes that the court of appeals
has the discretionary authority under Ws. Stat. 8§ 752.35 to
grant a new trial in the interest of justice. Majority op.,
163. However, the majority does not further address this issue,
nor does it address the question of whether the court of appeals
al so has the inherent authority to grant a new trial where the
real controversy has not been fully tried or there has been a
m scarriage of justice.
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to grant a new trial, even though that court held that the rea
controversy has not been fully tried, it is appropriate to
address whether the court of appeals has such authority. Wile
under the mpjority's holding this court can still hear a notion
for a new trial, "the question of whether justice has been done
in an individual case is primarily and initially the concern of

the court of appeals.” State v. MConnohie, 113 Ws. 2d 362,

368, 334 N.W2d 903 (1983). For the reasons stated below, |
would hold that the court of appeals has both statutory and
i nherent authority to grant a new trial when the real
controversy has not been fully tried or when justice has

m scarri ed.

1138 The legislature has given the court of appeals broad

statutory reversal authority:

In an appeal to the court of appeals, if it appears
fromthe record that the real controversy has not been
fully tried, or that it is probable that justice has
for any reason mscarried, the court may reverse the
j udgnment or order appealed from regardl ess of whether
the proper notion or objection appears in the record
and may direct the entry of the proper judgnent or
remt the case to the trial court for entry of the
proper judgnent or for a new trial, and direct the
maki ng of such anmendnents in the pleadings and the
adoption of such procedure in that ~court, not
inconsistent with statutes or rules, as are necessary
to acconplish the ends of justice.

Ws. Stat. § 752. 35.

139 In State v. Allen, the court of appeals adopted a

narrow interpretation of its own statutory authority, concluding
that it authorized the court of appeals to grant such relief

only on a direct appeal, and not on a collateral attack. 159
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Ws. 2d 53, 55-56, 464 N.W2d 426 (Ct. App. 1990); Ws. Stat.
§ 752. 35. The court in Alen reached that conclusion by
focusing on the |language authorizing it to "reverse the judgnent
or order appealed fronf and determined that the |anguage |imted
its authority to a direct appeal from a judgnent and did not
authorize the court of appeals to go around a notion for
postconviction relief to reverse the underlying judgnent. 159
Ws. 2d at 55-56.

1140 We criticized that holding in Armstrong and have found
no such limtation on our own statutory discretionary reversa
authority under a nearly identical statute. 283 Ws. 2d 639,
113 n.25; Ws. Stat. § 751.06. W determ ned that the |anguage
of the statute need not be read so narrowmy and that the court
of appeals has the authority to "vacate the trial court's order

denying the notion for new trial with directions for the circuit

court to grant the notion." Arnstrong, 283 Ws. 2d 639, 9113
n. 25. Because | conclude that Allen inproperly interpreted
8§ 752.35, | would clearly overrule Allen and hold that the court

of appeals has statutory authority to grant a new trial, both on
a direct appeal and on a collateral attack, where the real
controversy has not been fully tried or there has been a
m scarriage of justice.

1141 Furthernore, the court of appeals has the same broad
i nherent authority to grant a new trial where the case has not
been fully tried or there has been a m scarriage of justice, as

this court and the circuit court. See State v. Johannes, 229

Ws. 2d 215, 229, 598 N.W2d 299 (Ct. App. 1999); Ws. Const.
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art. VIl 88 2, 5; Cannon, 196 Ws. at 536 ("The inherent power
of the court is . . . the power to admnister justice whether
any previous form or renedy has been granted or . . . and the
power to provide process where none exists.") (quoting In re
Bruen, 172 P. 1152 (Wash. 1918)). Thus, consistent with the
reasoning above regarding the circuit court's i nher ent
authority, | would hold that the court of appeals also has the
i nherent authority to grant Henley a newtrial in this case.

D. Qur Statutory and Inherent Authority.

1142 While the mmjority recognizes that we have the
i nherent and statutory authority to grant a new trial, mpjority

op., 1179-81, given the nmjority's desire to limt the |ower

court's authority in this respect, it is inmportant to enphasize
that we retain the authority to do so. As we unequivocally
stated in H cks and Arnstrong, this court has "inherent power

and express statutory authority to reverse a judgnment of
conviction and remt a case for a new trial in the interest of
justice, even where the circuit court has exercised its power to
order or to deny a new trial." Hi cks, 202 Ws. 2d at 159;
Arnstrong, 283 Ws. 2d 639, 91113; Ws. Stat. § 751.06. Thi s
case is an appropriate one to enphasize our inherent and express
statutory authority.

1143 Furthernore, for the sane reasons that | would hold
that the <circuit court did not erroneously exercise its
discretion in granting Henley a new trial, | would hold that

since the real controversy in this case was not fully tried, and
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in order to avoid a mscarriage of justice, we nust affirm the
order of the circuit court for a newtrial.
I11. CONCLUSI ON

144 In its pursuit of finality at all costs, the majority
has ignored the analysis and reasoning of the Seventh Circuit,
has failed to apply the correct standard of review to the
appropriate exercise of discretion by the circuit court, and has
unnecessarily restricted the circuit court's inherent authority
and limted its ability to ensure that defendants get a fair
trial in every case.

1145 For the reasons set forth herein, | respectfully
di ssent.

1146 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice ANN WALSH BRADLEY join this dissent.
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